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EXECUTIVE SUMMARY

There are problem solvers, and then there are opportunists. M2Z is a problem solver,
having filed its Application that will, when granted, help remedy lagging U.S. broadband
deployment. The parties who have filed Alternative Proposals attempting to piggyback on the
M2Z Application did so to slow the realization of M2Z’s bold and innovative proposal, enter into
a beneficial negotiation with M2Z, or extend their own spectrum holdings. The Commission
should not allow the regulatory gamesmanship of these parties to stand in the way of satisfying
its paramount duty of serving the public interest.

The record in this proceeding is clear on several key factual points. First, for years there
has been no defined use, service rules, or assignment mechanism for the 2155-2175 MHz band.
Second, in the absence of a defined use, M2Z proposed a plan to use this otherwise fallow
spectrum to provide the public with enormous, tangible and quantifiable benefits. Third, for the
better part of a year, while awaiting official public notice of the acceptance of M2Z’s
Application for filing, other parties had ample opportunity, if the interest really existed, to
develop innovative proposals of their own for use of this spectrum. Finally, instead of receiving
similarly innovative proposals, the Commission has received only “copy-cat” or otherwise
dubious applications designed, it seems, not so much to make a case for a license but to attempt
to create mutual exclusivity and thereby slow or frustrate M2Z’s plan to build a nationwide
broadband platform. While the Alternative Proposals facially appear to track M2Z’s, they fall
short in significant and substantial respects.

In this Motion, M2Z carefully analyzes each of the Alternative Proposals both against its
groundbreaking Application and on their individual merit. The results: (1) none of the Alternate

Proposals come close to offering the panoply of public interest benefits that M2Z has committed
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to provide and (2) each of the parties proposing alternatives appear to have objective weaknesses
in their business plans, financing, or prior relationship with the Commission, among other things,
that calls the proposals into question.

In comparing the Alternate Proposals to M2Z’s Application, we look at a myriad of
public interest benefits embedded in the M2Z proposal: (1) the provision of free broadband
service on a nationwide basis, at speeds at least 384 kbps down/128 kbps up; (2) a commitment
to meet aggressive and unprecedented buildout milestones; (3) a pledge not to accept Universal
Service funds; (4) a voluntary obligation to provide filtering of pornographic, indecent, and
obscene content on the free service; (5) a commitment to provide public safety entities with free,
interoperable broadband service; (6) a commitment to make ongoing spectrum usage payments;
(7) the ability to bring new competition from a company without current spectrum assets to the
broadband market; (8) the promise of stimulating the economy and other public welfare benefits;
(9) a commitment to meet Part 27 interference protection standards and incumbent relocation
obligations comparable to those specified for other AWS spectrum; (10) a commitment to
advance the Commission’s goal of spectral efficiency; (11) a meaningful showing of financial
ability; and (12) a commitment to comply with obligations placed on Commercial Mobile Radio
Service (“CMRS”) carriers.

As explained in great detail below, on each of these criteria, the vast majority of the
Alternate Proposals miss the mark. In fact, on several of these issues, none of the Alternative
Proposals commit to do what M2Z has promised. This is for good reason. The standard set by
M2Z’s Application is a high one. M2Z has committed to a time-limited construction of a
nationwide wireless broadband system that will provide free high-speed service to the public.

Never before has a private enterprise proposed a project of this scope so thoroughly invested in
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the public interest. M22Z’s network will enhance and supplement federal universal service
programs, protect children from unsuitable Internet content, promote competition in the
broadband and customer equipment markets, enhance public safety communications, generate
revenue for the U.S. Treasury, promote efficient spectrum use, and stimulate general economic
growth. The Alternative Proposals may, more or less, parrot M2Z’s commitments but in the end
they offer much less.

Each of the Alternative Proposals has significant and immediately apparent gaps and
flaws. Pursuant to Section 309(j) of the Communications Act, the Commission may only accept
mutually exclusive applications when doing so advances the public interest. Under the
circumstances here, that test has not been met and the Commission need not and should not
accept the Alternative Proposals. One may pick up an apple in the market without initially
noticing the worm hole, but upon a cursory inspection the rotten apple is immediately tossed
away. Though it is nominally still an apple, no additional scrutiny is necessary to determine if it
is acceptable.

In addition to examining the Alternative Proposals against M2Z’s Application, which has
been reviewed and found acceptable for filing, the Alternative Proposals were also examined in
light of the public information available on the individual proposal or its sponsor. The result of
this analysis finds the following: (1) one party has a defective application and is ill equipped to
move forward effectively on this spectrum band (which is the case with Open Range); (2) one
party proposes duplicative and unnecessary services, the construction of which it likely cannot
reliably finance (which is the case for NextWave); (3) one party faces significant financial
uncertainty (which is the case for Commnet); (4) one party has been unable to meaningfully live

up to its prior build-out commitments to the Commission and is in no financial position to do so
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here (which is the case for NetfreeUS); and (5) two parties have filed nothing more than blatant
“copy cat” unoriginal proposals that, on their face, suggest a lack of rigor, resolve, and
commitment (which is the case for McElroy and TowerStream).

Either prong of M2Z’s analysis leads to the same conclusion — the Commission cannot
reasonably find that these alternatives are acceptable for filing.

In any event, the Wireless Telecommunications Bureau cannot lawfully accept the
Alternative Proposals, without first giving the Commission an opportunity to render a
substantive decision on the Forbearance Petition filed by M2Z in association with its
Application. A key point of M2Z’s Forbearance Petition is that the public interest benefits of
M2Z’s pending application obviate the acceptance of other applications. If the Bureau were to
accept the Alternative Proposals, it would inappropriately prejudge the Forbearance Petition by
creating precisely the mutual exclusivity that M2Z has asked the Commission to avoid through
its broad forbearance authority. Accordingly, until the full Commission rules on the merits of
M2Z’s Forbearance Petition and its related Application, the Bureau should dismiss the
Alternative Proposals and decline to accept additional applications for licenses in the 2155-2175
MHz band.

Moreover, in light of the lack of adequate alternative proposals, the paucity of genuine
legal arguments (as explained in our companion Opposition) and the impending Section 7
deadline of May 5, 2007, the Commission should immediately take up this matter and approve

M2Z’s Application either directly or through its forbearance authority.
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Application for License and Authority to
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File No.
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CORPORATION
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Band Authorization
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File No.

N N N N N N N N N N N N N N N N N N N

To: Chief, Wireless Telecommunications Bureau

CONSOLIDATED MOTION OF M2Z NETWORKS, INC.
TO DISMISS ALTERNATIVE PROPOSALS

Pursuant to Section 308(a) of the Communications Act of 1934, as Amended (the
“Act”),! and Sections 1.41 and 1.934 of the rules of the Federal Communications Commission
(“FCC” or “Commission™),? M2Z Networks, Inc. (“M2Z”) respectfully submits this
Consolidated Motion to Dismiss (“Motion”) against the following alternative proposals filed in

the above-referenced proceedings:®

147 U.S.C. § 308(a).
247 C.F.R.881.41 & 1.934.

¥ Rather than moving to dismiss each application in a separate pleading, M2Z submits this
consolidated Motion against all of the proposals in the interest of administrative efficiency. This
consolidated Motion allows M2Z to organize its arguments in a manner that eliminates any
duplication, thereby facilitating the Commission’s review of the issues and minimizing the
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e Application of Open Range Communications, Inc. (“Open Range”) for License to
Construct and Operate Facilities for the Provision of Rural Broadband Radio Services
in the 2155-2175 MHz Band (the “Open Range Proposal™);*

e Application of NextWave Broadband Inc. (“NextWave”), for License and Authority
to Provide Nationwide Broadband Service in the 2155-2175 MHz Band License (the
“NextWave Proposal”);’

e Application of Commnet Wireless, LLC (“Commnet”) for License and Authority to
Construct and Operate a System to Provide Nationwide Broadband Radio Service in
the 2155-2175 MHz Band (the “Commnet Proposal™);®

e Application of NetfreeUS, LLC (“NetfreeUS”) for License and Authority to Provide
Wireless Public Broadband Service in the 2155-2175 MHz Band (the “NetfreeUS
Proposal”);’

burden on the Commission and all parties to this proceeding. See, e.g., Amendment of Parts 1,
21, 73, 74 and 101 of the Commission's Rules to Facilitate the Provision of Fixed and Mobile
Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690
MHz Bands, Order, 21 FCC Rcd 8731, {4 (WTB 2006) (“We find that filing consolidated
oppositions and replies would be more efficient for interested parties and the Commission staff
and would enable the issues to be analyzed more quickly . . .”); Amendment of Parts 1, 21, 73, 74
and 101 of the Commission's Rules to Facilitate the Provision of Fixed and Mobile Broadband
Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands,
Order, 20 FCC Rcd 1606, 1 5 (WTB 2005) (“We agree that permitting interested parties to . . .
file consolidated oppositions and replies instead of individual oppositions and replies would not
only reduce the amount of paper filed, but would also assist Commission staff in analyzing the
issues . ..”).

* See Application of Open Range Communications, Inc. for License to Construct and Operate
Facilities for the Provision of Rural Broadband Radio Services in the 2155-2175 MHz Band, WT
Docket No. 07-16 (filed Mar. 2, 2007) (“Open Range Proposal™).

> See Application of NextWave Broadband Inc. for License and Authority to Provide Nationwide
Broadband Service in the 2155-2175 MHz Band, WT Docket No. 07-16 (filed Mar. 2, 2007)
(“NextWave Proposal”).

® See Application of Commnet Wireless, LLC for License and Authority to Construct and
Operate a System to Provide Nationwide Broadband Service in the 2155-2175 MHz Band, WT
Docket No. 07-16 (filed Mar. 2, 2007) (“Commnet Proposal””). M2Z defined what constitutes
Nationwide Broadband Radio Service in its Application. As explained below, what Commnet
proposes is something far less than Nationwide Broadband Radio Service and its caption to the
contrary is incorrect.

" See Application of NetfreeUS, LLC for License and Authority to Provide Wireless Public
Broadband Service in the 2155-2175 MHz Band, WT Docket No. 07-16 (filed Mar. 2, 2007)
(“NetfreeUS Proposal”).
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e Application of McElroy Electronics Corporation (“McElroy”) for a Nationwide 2155-
2175 MHz Band Authorization (the “McElroy Proposal™);® and

e Application of TowerStream Corporation (“TowerStream”) for a Nationwide 2155-
2175 MHz Band Authorization (the “TowerStream Proposal”)? (collectively referred
to herein as the “Applicants” and the “Alternative Proposals™).

For the reasons discussed herein, the Alternative Proposals should be promptly dismissed
as defective and insufficient and not accepted for filing.*® Moreover, consideration of the
Alternative Proposals will divert precious Commission resources to these insubstantial filings,
prejudge M2Z’s forbearance petition, and result in unnecessary delay in processing M2Z’s
pending Application for License and Authority to Provide a National Broadband Radio Service
in the 2155-2175 MHz Band (the “M2Z Application”).** Accepting the Alternative Proposals
for filing will therefore disserve the public interest.

At the outset, contrary to assertions of some of the Applicants, none of the Alternative

Proposals are mutually exclusive with the M2Z Application. For example, NextWave states that

8 See Application of McElroy Electronics Corporation for a Nationwide 2155-2175 MHz Band
Authorization, WT Docket No. 07-16 (filed Mar. 2, 2007) (“McElroy Proposal”).

% See Application of TowerStream Corporation for a Nationwide 2155-2175 MHz Band
Authorization, WT Docket No. 07-16 (filed Mar. 15, 2007) (“TowerStream Proposal”).

19M2Z has an interest in the disposition of the alternative proposals filed in this proceeding
because it has an Application, which has been accepted for filing, for a license to operate in the
2155-2175 MHz band on a nationwide exclusive basis. The Applicants seek to use the same
spectrum band for which M2Z previously has applied. As such, M2Z is a party in interest in this
proceeding and in any proceeding established to dispose of the alternative proposals for the
2155-2175 MHz band. See Affidavit of Uzoma C. Onyeije, attached hereto as Exhibit A.

1 see Application of M2Z Networks, Inc. for License and Authority to Provide a National
Broadband Radio Service in the 2155-2175 MHz Band (filed May 5, 2006) (“M2Z
Application”). The M2Z Application was amended on September 6, 2006, to incorporate by
reference M2Z’s subsequently filed petition for forbearance. See Petition of M2Z Networks, Inc.
for Forbearance Under 47 U.S.C. § 160(c) Concerning Application of Sections 1.945(b) and (c)
of the Commission’s Rules and Other Regulatory and Statutory Provisions, WT Docket No. 07-
30 (filed Sept. 1, 2006) (“M2Z Forbearance Petition”). The Application also was amended on
March 1, 2007 to provide updated information pursuant to Section 1.65 of the Commission’s
rules. See 47 C.F.R. § 1.65.
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its proposal is “mutually exclusive” with the M2Z Application because M2Z has requested an
exclusive license in the 2155-2175 MHz band, whereas NextWave has requested a non-exclusive
license in the same spectrum.** However, mutual exclusivity does not arise merely by the filing
of two applications that cannot both be granted as NextWave and other Applicants imply.

Rather, under both the Act and Commission precedent, mutual exclusivity would be triggered
only if one or more of the Alternative Proposals were accepted for filing.** Thus, only the
Commission, and not the Applicants, may determine the existence of mutual exclusivity. As
discussed in detail below, acceptance of the Alternative Proposals is not warranted and indeed
would be inconsistent with the public interest.

. THE FUNDAMENTAL TASK FOR THE COMMISSION IS TO DETERMINE
THE HIGHEST AND BEST USE FOR THE 2155-2175 MHZ BAND

A. In May 2006, M2Z Presented the Commission with a Transparent,
Innovative, and Consumer Welfare Enhancing Use for the 2155-2175 MHz
Band.

Nearly one year ago, M2Z proposed in its Application to make available free broadband

Internet access to nearly every consumer, business, non-profit, and public safety entity in the

12 See NextWave Proposal at 7 and n.2.

13 See 47 U.S.C. § 309(j)(1) (“If, consistent with the obligations described in paragraph (6)(E),
mutually exclusive applications are accepted for any initial license or construction permit,
except as provided in paragraph (2), the Commission shall grant the initial license or permit to a
qualified applicant through a system of competitive bidding that meets the requirements of this
section.”) (emphasis added). Likewise, Commission decisions discussing mutual exclusivity tie
it to applications that are “accepted for filing.” See, e.g., “Auction of FM Broadcast
Construction Permits Scheduled for March 7, 2007,” Public Notice, DA 06-2448 (rel. Nov. 2,
2006) (when two or more short-form applications specifying the same FM allotment are accepted
for filing, mutual exclusivity exists for auction purposes); “Closed Auction of 400 MHz Air-
Ground Radiotelephone Service Licenses Scheduled for August 23, 2006,” Public Notice, DA
06-388 (rel. Mar. 3, 2006) (if only one short-form application is accepted for filing for a
particular license, that license will be removed from the auction; if more than one short-form
application for a license is accepted for filing, mutual exclusivity for auction purposes will have
been established, even if only one applicant submits an upfront payment).
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United States—the National Broadband Radio Service (“NBRS”).** To make this service
possible, M2Z filed an application for an exclusive, nationwide license using 20 MHz in the
largely unoccupied, unpaired spectrum at 2155-2175 MHz.*> Further, M2Z assumed specific
and enforceable public interest obligations, including, among others: (1) rapid deployment of its
free network in accordance with strict construction benchmarks; (2) mandatory filtering of
obscene and/or indecent material; (3) provision of a free interoperable wireless broadband
platform for public safety organizations; and (4) a voluntary five percent revenue-based spectrum
usage fee paid to the U.S. Treasury annually.*® In turn, a broad range of public economic
benefits will flow from M2Z's new offering, including: reduced universal service spending,
reduced spending on network services by public safety entities, more competitive markets for
broadband services, and the stimulation of billions of dollars in economic growth by the U.S.
economy.

The benefits of M2Z’s NBRS have been noted and lauded by hundreds of public
commenters, many in advance of official public notice of the Application. In particular, these
parties have identified wide-ranging public interest benefits that the M2Z Application, when
granted, will generate including: (1) bolstering the competitiveness of small and independent

businesses;'’ (2) creating a more competitive broadband marketplace,*® (3) increasing diversity

14 See M2Z Application at 22-32.
15 gee id. at 15-19.
16 See id. at 22-26.

17 See Comments of the California Association of Local Economic Development, WT Docket
Nos. 07-16 & 07-30 (filed Feb. 14, 2007) (widespread governmental interest in deploying
broadband stems from recognition that broadband access fosters economic development; M2Z’s
innovative proposal will help the government expand broadband access using private funds);
Amicus Curiae Comments of the Minority Media and Telecommunications Council, WT Docket
Nos. 07-16 & 07-30 (filed Mar. 1, 2007) (positing that Internet is crucial to the success of all
small and independent businesses, which account for over 99% of all companies, and asserting
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in management and ownership of communications outlets;*® (4) enhancing educational

opportunities,”® (5) bridging the digital divide,** (6) supplementing and enhancing public safety

that “a free, nationwide broadband Internet access service would extend the potential of e-
commerce to all businesses.”)

18 Comments of the Electronic Retailing Association, WT Docket Nos. 07-16 & 07-30 (filed Feb.
6, 2007 & Feb. 27, 2007) (states that only 35% of small businesses currently have websites and
only 57% use the Internet for business related activities. “This further exemplifies the need for
affordable, reliable solutions to the significant, and often times insurmountable, cost of
broadband connectivity.”); Amicus Curiae Comments of the Minority Media and
Telecommunications Council, WT Docket Nos. 07-16 & 07-30 (filed Mar. 1, 2007) (relates the
necessity of readily available broadband access for small and independent businesses to remain
successful in an increasingly electronic world); Comments of Center for the Digital Future, WT
Docket No. 07-16 (filed Feb. 27, 2007) (with increased competition and subsequent lower prices
for broadband, more people chose broadband internet over dial-up.).

9 Amicus Curiae Comments of the Minority Media and Telecommunications Council, WT
Docket Nos. 07-16 & 07-30 (filed Mar. 1, 2007) (“[w]ith one of the most diverse ownership and
management teams of any communications business,” M2Z is “a model of diversity for other
communications businesses to follow™).

20 Comments of the National PTA, WT Docket No. 07-16 (filed Mar. 1, 2007) (M2Z’s proposal
is an “innovative and equitable way to ensure that broadband is an educational resource available
to all Americans — parents, children and educators.”); Comments of the Higher Education
Wireless Access Consortium, WT Docket Nos. 07-16 & 07-30 (filed Feb. 28, 2007) (supports
M2Z’s proposal stating that it will help bridge the gap of wireless connectivity in the classrooms
of those schools with fewer resources); Comments of the League for Innovation in the
Community College, WT Docket Nos. 07-16 & 07-30 (filed Feb. 28, 2007) (while computer and
Internet access has increased, there still remains a substantial information divide. “[T]here are
still communities that do not have adequate access to the Internet and technology-based training,
resources, and services.”); Comments of the College Parents of America, WT Docket Nos. 07-16
& 07-30 (filed Feb. 28, 2007) (with the cost of colleges rising faster than “income, consumer
prices, or even health insurance,” a free broadband service would provide great financial relief to
struggling parents. It would also allow for more students to participate in distance learning
programs.); Comments of Educause, WT Docket No. 07-16 (filed Feb. 28, 2007) (a free
nationwide Internet service would be beneficial to students, as well as all Americans. “In
particular, the widespread availability of affordable broadband communications would make
both campus-based and distance learning more accessible and effective.”).

2! Comments of the Association of Community Organizations for Reform Now, WT Docket Nos.
07-16 & 07-30 (filed Feb. 6, 2007 & Feb. 27, 2007) (current Internet providers are more
interested in the bottom line through service to wealthier Americans with high monthly
subscription rates. M2Z’s proposal would not only fix the problem of availability with the
digital divide, it would fix the affordability component.); Comments of One Economy
Corporation, WT Docket Nos. 07-16 & 07-30 (filed Mar. 1, 2007) (“[w]e believe that this type of
market innovation will further One Economy’s mission, benefit an underserved portion of our
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communications,? (7) promoting spectral efficiency,?® and (8) protecting children from

objectionable online materials,

among many other benefits. Moreover, as demonstrated in the
study performed by Professor Simon Wilkie, M2Z’s entry into the broadband marketplace will
increase consumer welfare by up to 25 billion dollars.?

On January 31, 2007, the Wireless Telecommunications Bureau (the “Bureau”) released a

Public Notice announcing that M2Z’s Application was accepted for filing (the “M2Z Application

Public Notice”).?® On March 2, 2007, in response to the M2Z Application Public Notice,’ five

country, and serve the public interest.”); Comments of Center for the Digital Future, WT Docket
No. 07-16 (filed Feb. 27, 2007) (“The granting of M2Z’s application will so much to end the
great broadband divide . . . .”).

22 Comments of the National Troopers Coalition, WT Docket Nos. 07-16 & 07-30 (filed Feb. 6,
2007 & Feb. 27, 2007) (“M2Z’s proposed network will provide another layer of redundancy to
bolster existing and planned public safety-operated networks and help law enforcement stay
operational in disasters.”).

23 Comments of Alion Science & Technology, WT Docket Nos. 07-16 and 07-30, at 2 (submitted
Mar. 2, 2007) (“Alion Science & Technology Comments”) (concluding, after review of M2Z’s
proposal, that “M2Z’s proposed network will use the most spectrally efficient technologies that
are currently available for commercial radio systems™).

24 Comments of Internet Keep Safe Coalition, WT Docket Nos. 07-16 & 07-30 (filed Mar. 1,
2007) (expresses approval of M2Z’s network-level filtering of indecent and pornographic
material); Comments of Enough is Enough, WT Docket Nos. 07-16 & 07-30 (filed Mar. 13,
2007) (M2Z has developed “an innovative balance” between rapid deployment of broadband
internet and “protecting children and families from on line pornography and sexual predators™);
Comments of Most Reverend Paul S. Loverde, Bishop of Arlington, WT Docket Nos. 07-16 &
07-30 (filed Mar. 2, 2007) (filtering at the network level will help families protect themselves
from indecent online material. “Furthermore, this service will offer the great educational
benefits of the Internet to families in a much safer way than is currently available.”).

2% gee Simon Wilkie, PhD., “The Consumer Welfare Impact of M2Z Network Inc.’s Wireless
Broadband Proposal,” WT Docket Nos. 07-16 & 07-30 (filed Mar. 2, 2007) (conservatively
estimating the net present value of the consumer welfare benefits of M2Z’s NBRS at $18 - $25
billion, including a reduction in broadband prices due to increased competition, greater access to
free broadband service, and royalty payments to the U.S. Treasury from premium subscriber
fees) (the “Wilkie Consumer Welfare Study™).

% gee “Wireless Telecommunications Bureau Announces that M2Z Networks Inc.’s Application
for License and Authority to Provide a National Broadband Radio Service in the 2155-2175
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Applicants filed their Alternative Proposals advocating various uses of the 2155-2175 MHz
band. On March 9, 2007, the Commission issued another Public Notice (the “March Public
Notice™) establishing a pleading cycle which extended?® the date for petitions to deny, and other
filings pertaining to the Application.?® In response to the March Public Notice, one more party
filed an Alternative Proposal. Taken together, the Alternative Proposals, however, stand in stark
contrast to the M2Z Application. Unlike the Alternative Proposals, which merely seek to
piggyback on M2Z’s groundbreaking proposal, the M2Z Application is complete unto itself.
M2Z’s Application sets forth a specific and complete proposal to provide NBRS, including
applicable service rules, interference standards, buildout requirements, licensing conditions, and
any and all other criteria against which competing proposals might be measured.** M2Z also has
demonstrated that it is legally, technically, financially, and otherwise qualified to be a
Commission licensee.** Finally, M2Z outlined in great detail and depth the concrete public

interest benefits that will flow from grant of its Application.*

MHz Band Is Accepted for Filing,” Public Notice, WT Docket No. 07-16, DA 07-492 (rel. Jan.
31, 2007) (*“M2Z Application Public Notice™).

*" See id. at 2 (“additional applications for spectrum in this band may be filed while the M2Z
application is pending”).

%8 The Commission’s rules provide that petitions to deny an application subject to Section 309(d)
of the Communications Act of 1934, as amended, must be filed no later than thirty days after the
date of the public notice listing the application as accepted for filing See 47 C.F.R. §
1.939(a)(2).

29 «“\Nireless Telecommunication Bureau Sets Pleading Cycle for Application by M2Z Networks,
Inc. to be Licensed in the 2155-2175 MHz Band,” Public Notice, WT Docket No. 07-16, DA 07-
987 (rel. Mar. 9, 2007) (the “March Public Notice”).

%0 see M2Z Application at Appendix 2 (Conditions for Grant of M2Z’s License and Operation of
Its Network).

3 See id. at 6-8.
%2 See id. at 22-32.



Although the M2Z Application was not placed on public notice until January, 31, 2007,
there has been active public debate regarding the application ever since it was filed, as
demonstrated by the wide-ranging views presented in various news stories.** Two conclusions

flow inevitably from the thorough and transparent nature of the M2Z Application and the public

% See Company Seeks 2155-2175 MHz Band Spectrum to Build Nationwide Broadband Network,
TR Daily, May 12, 2006; Jeremy Pelofsky, Silicon Valley backs US wireless broadband plan,
Reuters News, May 16, 2006; Ben Hammer, Group makes play to build $400M wireless
network, Washington Business Journal, May 22, 2006; Harold Furchtgott-Roth, Spectrum is Too
Valuable to Give Away, The New York Sun, May 22, 2006 at 10; Steve Rosenbush, Free
Broadband for the Masses; Backed by VC cash, a former FCC official’s startup is out to provide
no-fee, ad-supported wireless service, Business Week Online, May 22, 2006; Jeffrey Silva,
Muleta-backed firm seeks free spectrum for national broadband service, RCR Wireless News,
May 22, 2006 at 17; Chuck Taylor, M2Z Proposes Free Radio Spectrum, Billboard Radio
Monitor, May 23, 2006; Copps Says FCC Should Get More Involved in Creating Security,
Broadband Policy, TR Daily, May 23, 2006; Matt Marshall, Start-up plans U.S. network for free
wireless broadband, The Mercury News, May 23, 2006 at BU1; Matt Richtel, Company Asks
U.S. to Provide Radio Space for Free Internet, New York Times, May 23, 2006 at C3; Natali
Del Conte, Startup Pitches Free, Nationwide Wireless Broadband; National Free Wireless
Broadband Proposed, ExtremeTech.com, May 24, 2006; Matt Richtel, Free Web access? Firm
pushes broadcast model, International Herald Tribune, May 25, 2006 at 13; Does M2Z's
Broadband Petition Give The FCC More Options?, Telecom Policy Report, May 29, 2006;
Michael Rau, Free Wi-Fi Access for All is Good Idea, Daily Press (Newport News, VA), May
29, 2006 at C8; USA — M2Z Plans Free Wireless Broadband for the US Public, Tarifica Alert,
May 30, 2006; Firm Wants 20 MHz of Spectrum To Build Broadband Network,
Telecommunications Reports, June 1, 2006; Test-Bed Proposal Imperils Spectrum Incumbents,
FCC Told, Communications Daily, July 26, 2006; Lynette Luna, Winds of Change, Mobile
Radio Technology, Aug. 1, 2006 at 14; Cyren Call, M2Z Prepared to Peacefully Coexist if
Necessary, Communications Daily, Aug. 10, 2006; Fresh Companies, Fresh Ideas,
InformationWeek, Aug. 14, 2006 at 23; Need for Interoperability and Broadband, 800 MHz
Band Concerns Among Hot Topics at APCO Conference, Telecommunications Reports, Aug. 15,
2006; Wireless Industry Representatives, State Commissioners Disagree on Preemption, TR
Daily, Sept. 13, 2006; New Group to Fight for Auctions, Against 'Sweetheart Deals’,
Communications Daily, Sept. 29, 2006; FCC Seeks Comments on Cyren Call Plan; CTIA
Reiterates Objections to Proposal, TR Daily, Oct. 31, 2006; Ben Hammer, FCC Denies Group's
Request for Rights to Public Airwaves, Washington Business Journal, Nov. 13, 2006; NARUC
Panelists Debate Best Path to Ubiquitous Broadband, TR Daily, Nov. 15, 2006; Naomi Synder,
Tech Experts Gaze into 2007 and Beyond, The Tennessean (Nashville, TN), Dec. 30, 2006 at 1E;
Jon M. Peha, Improving public safety communications: today’s system puts the lives of first
responders and the public at risk. What’s needed is a nationwide broadband network, and
policymakers now have a perfect opportunity to act, Issues in Science and Technology, Jan. 1,
2007 at 61.
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debate surrounding it. First, the initiation of a further rulemaking is unnecessary, counter-
productive, and would be, no doubt, duplicative. Second, and more to the point, M2Z’s proposal
for NBRS at 2155-2175 provided an opportunity for those with comparable or potentially
superior proposals to come forth and have their approach tested against the M2Z benchmark.
None of the Alternative Proposals can pass that test.

In context, the Alternative Proposals are dwarfed by the overwhelming public interest
showing in the record of the companion M2Z proceedings, and do not purport to offer the level
of service M2Z has proposed to provide to the nation. Moreover, as explained below, accepting
the Alternative Proposals for filing would be inconsistent with: (1) the Commission’s threshold
obligations to identify the highest and best uses of the 2155-2175 MHz band, (2) the
Commission’s obligations concerning M2Z’s pending forbearance petition, and (3) the public
interest. For these reasons, the Alternative Applications should be dismissed with prejudice and
not accepted for filing.

B. For Several Years, There Has Been No Defined Use, Service Rules, or
Licensing Mechanism for the 2155-2175 MHz Band.

The great aims of the FCC are not to issue rules, preside over disputes among competing
interests, or restrain, through enforcement proceedings, recalcitrant licensees. These and the
other quotidian pursuits of the agency are merely the instruments of policy. Rather, the highest
calling for the FCC is articulated in Section 1 of the Commission's organic Act: to “[m]ake
available, so far as possible, to all the people of the United States . . . a rapid, efficient, Nation-
wide, and world-wide wire and radio communication service with adequate facilities at

reasonable charges.”** In the area of spectrum management, the Commission’s raison d’etre

%47 U.S.C. §151.
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requires a single-minded focus on assigning spectrum to those who will put it to the highest and
best use, and do so with alacrity.

Grant of M2Z's Application, which calls for designation of 2155-2175 MHz to NBRS
and a license for M2Z to provide nationwide service in the band, would allow the FCC to tap
into a rich vein of public interest benefits in a band where few were expected to be found. In its
Application, M2Z proposed to construct a nationwide broadband wireless network that will reach
95% of U.S. households, just ten years after M2Z deploys its network, in a band of spectrum
heretofore badly underused. Like James Marshal’s discovery of gold at Sutter’s Mill, however,
M22Z’s proposal has spawned follow-on prospectors and speculators who, with wild-eyed dreams
of the mother-lode, can offer nothing at present but fool’s gold. The Commission should not
allow these “claim-jumpers” to further delay the use and utilization of this valuable national
resource.

The recent history of the 2155-2175 MHz band demonstrates, if nothing else, that swift
and decisive action is needed if the potential of this band is to be realized in the first quarter of
the Twenty-First Century. As many as fifteen years ago, the Commission began deliberations on
a permanent allocation for large segments of the 2 GHz band.* At the time, initial consideration
was being given to allocating the spectrum for third generation ("3G") wireless technologies.
Although an incumbent licensee petitioned to defer action in the band,* the Commission
reallocated a large portion of the 2 GHz band to PCS.*” That action, however, did not resolve

the use of 2155-2175 MHz and, nearly a decade later, the Commission was prevailed upon to

% See Redevelopment of Spectrum to Encourage Innovation in the Use of New
Telecommunications Technologies, Notice of Proposed Rulemaking, 7 FCC Rcd 1542 (1992).

% See id. 11 7-8.
%" See id. (reallocating 1850-1910/1930-1990 MHz to PCS from fixed microwave services).
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issue an NPRM asking, among other things, whether 2110-2170 MHz would be suitable for 3G
services.*®® Now, yet six more years later, and although a number of large incumbent wireless
operators have supported speedy reallocation of the 2155-2175 MHz band for advanced wireless
services,* the band remains devoid of permanent occupants (all current incumbents have been
ordered to relocate to other bands as soon as practicable) and no final plan for future use of the
band has been adopted.*® Compounding the difficulty of assigning the band is the fact that 2155-
2175 MHz is unpaired spectrum and therefore not suitable for the services typically offered by
many wireless providers. As explained in the M2Z Application, “this band is essentially an
unpaired, undefined, and uncluttered block of spectrum in need of a long-term useful
occupant.”* M22Z’s unpaired service proposal using TDD technology would make immediate

use of the untapped potential at 2155-2175 MHz.

% Amendment of Part 2 of the Commission's Rules to Allocate Spectrum Below 3 GHz for Mobile
and Fixed Services to Support the Introduction of New Advanced Wireless Services, Including
Third Generation Wireless Systems, Petition for Rulemaking of the Cellular Telecommunications
Industry Association Concerning Implementation of WRC-2000: Review of Spectrum and
Regulatory Requirements for IMT-2000, Notice of Proposed Rulemaking and Order, 16 FCC
Rcd 596, 11 50-57 (2001) (“Implementation of WRC-2000 Order”).

% petition for Rule Making of the Cellular Telecommunications Industry Ass’n Concerning
Implementation of WRC-2000: Review of Spectrum and Regulatory Requirements for IMT -2000
(July 12, 2000) (CTIA Petition); Petition for Rule Making of the Cellular Telecommunications
Industry Ass’n Concerning Implementation of WRC-2000, RM-9920 (2000) (Comments of
Qualcomm Inc.); Review of Spectrum and Regulatory Requirements for IMT-2000, RM-9920
(2000) (Comments of AT&T Wireless Services, Inc.); Review of Spectrum and Regulatory
Requirements for IMT-2000, RM-9920 (2000) (Comments of Verizon Wireless).

0 Two types of services occupy the 2155-2175 MHz band — Broadband Radio Service (“BRS”)
and Fixed Microwave Service (“FS”). See BRS R&O 11 37-38 (ordering the relocation of users
from the 2150-2156 MHz and 2156-2160 MHz bands to 2496-2502 MHz and 2618-2624 MHz
respectively); AWS 8th R&O 11 6, 9 (ordering the relocation of users of the Fixed and Mobile
Service allocations in the 2155-2160 MHz band and designating the 2155-2175 MHz band for
AWS use).

' M2Z Application at 16.
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C. Ten Months After M2Z’s Filing, Six Parties Have Offered Mere Shadow
Alternatives for Use of the 2155-2175 MHz Band.

Nearly a year has passed since M2Z filed its Application and, as Spring slips north to
Washington once again, the Commission's long awaited public notice of the Application has
summoned a gaggle of the usual suspects still looking for spectrum. Yet, these many months
later, with all of the time that has elapsed during which any other party could have perfected its
proposal, all of the Alternative Proposals, when weighed in the balance against the M2Z
Application, are found wanting.

There is, therefore, simply no benefit to the public or to the Commission of entertaining
other proposals that cannot, and do not, compare to the Application that M2Z has pending before
the Commission. Indeed, given that the Commission already has accepted the M2Z Application
for filing, and that M2Z’s service will provide public interest benefits that far exceed those
offered by the vast majority of Commission licensees, the Commission should establish NBRS,
as M2Z has defined it, as the highest, best and only appropriate use of the band. No application
to offer services at 2155-2175 MHz should be seriously entertained unless it meets all of the
public interest standards set by the M2Z Application, including:

1) A commitment to provide free broadband service on a nationwide basis, at
speeds of at least 384 kbps down/128 kbps up;

2) A commitment to meet buildout milestones comparable to those M2Z has
proposed,;

3) A commitment to not seek Universal Service Funds (“USF”) to build and
operate its network;

4) A commitment to provide filtering of pornographic, indecent, and obscene
content on the free service;

5) A commitment to provide public safety entities with free, interoperable
broadband service;

6) A commitment to make ongoing spectrum usage payments;
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7)  The promise of new competition in the broadband market (i.e., the applicant is
not an incumbent provider of broadband wireline or wireless service);

8)  The promise of stimulating the economy and other public welfare benefits;

9) A commitment to meet Part 27 interference protection standards and incumbent
relocation obligations comparable to those specified for other AWS spectrum;

10) A commitment to advance the Commission’s goal of spectral efficiency;

11) Evidence of the ready availability of at least 400 million dollars to construct a
network and commence operations; and

12) A commitment to comply with obligations placed on Commercial Mobile
Radio Service (“CMRS”) carriers.

The Commission has the authority to narrow the scope of the applications it will accept
for filing.*? Establishing the above criteria as the absolute minimum for a NBRS applicant is
appropriate where, as here, the public interest so requires. Accordingly, the Commission should
establish criteria limiting the pool of potential applicants to those that will provide service under
the same terms and conditions proposed by M2Z. In doing so, each of the Alternative Proposals
should be dismissed.

D. When Reviewed in the Context of the Record and Section 7 of the

Telecommunications Act, M2Z’s Proposed Use of the Band is Far Superior to
the Alternative Proposals.

As summarized above, the record is replete with evidence that M2Z has proposed the
highest and best use for this spectrum band. Further, and in accordance with Section 7 of the
Communications Act, 47 U.S.C. § 157, those whose proposals challenge that of M2Z have the
burden of rebutting the presumption that M2Z's Application is in the public interest and must
demonstrate that M2Z's Application is, in fact, inconsistent with the public interest. As all of the

Applicants have either explicitly opposed grant of the Application or proposed that the band be

%2 The Commission has the authority to establish a preference for applicants that meet certain
criteria. See, e.g., Hispanic Information & Telecommunications Network, Inc. v. FCC, 865 F.2d
1289 (D.C. Cir. 1989).
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used for some inferior offering, each of the Applicants has challenged the grant of M2Z’s
Application and must therefore rebut the presumption that grant of the Application is in the
public interest. None of the Applicants can bear that burden.

Section 7 of the Act provides that the Commission “shall determine whether any new
technology or service proposed in a petition or application is in the public interest within one
year after such petition or application is filed.”*® This statutory provision was enacted to: (1)
“encourage the availability of new technology and services to the public”; (2) prevent the
Commission from “hamper[ing] the development of new services”; and (3) allow “the forces of
competition and technological growth [to] bring many new services to consumers.”**

As Congress recognized when it enacted the statutory provision, a “major reason for
delays in authorizing new services is the fact that competitors to the companies proposing to
offer the new service, not wanting to see increased competition, file in opposition to new
services.”* Along these lines, Congress also made it explicitly clear that “the intent of [Section
7 is] to preclude the Commission from considering the claim of adverse economic effect on an

existing licensee when such claim is raised” against a petition or application proposing a new

service or technology.*®

47 U.S.C. § 157(b). Over the years, the Commission repeatedly has invoked Section 7 to
promote “innovative polices and licensing models that seek to increase communications capacity
and efficiency of spectrum use, and make spectrum available to new uses and users.” Promoting
Efficient Use of Spectrum Through Elimination of Barriers to the Development of Secondary
Markets, 18 FCC Rcd 20604 (2003); see also Application of Hye Crest Management, Inc. for
License Authorization in the Point-to-Point Microwave Radio Service in the 27.5 to 29.5 GHz
Band and Request for Waiver of the Rules, 6 FCC Rcd 332 (1991).

* Extended Remarks of Hon. John R. Dingell on Amendments to H.R. 2755, 130 Cong. Rec.
E74 (Jan. 24, 1984).

1d. at E73.
4.
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Indeed, Congress found the rapid deployment of new services and technologies to the
public to be of such paramount importance, and the potential of competing providers to use
regulatory maneuvers to delay the process so great, that it incorporated a burden-shifting
mechanism into Section 7.*” Thus, Section 7 provides that parties who oppose a new technology
or service “have the burden to demonstrate that such proposal is inconsistent with the public
interest.”*® As Representative Dingell succinctly stated at the time: “If not blocked by the FCC,
the forces of competition and technological growth would bring many new services to
consumers.”*® This burden-shifting procedure “is intended to shift the balance of the process in
favor of new services” and “allow the FCC, on an expedited time frame, to review [an]

application” proposing a new service or technology. >

*" See House Floor Debate on H.R. 2755, 129 Cong. Rec. 33347 (Nov. 17, 1983) (discussing
backlog of applications).

%8 47 U.S.C. § 157(a); see also Petition for Reconsideration of Amendment of Parts 2 and 73 of
the Commission’s Rules Concerning Use of Subsidiary Communications Authorization, 98
F.C.C.2d 792 (1984) { 24 (Section 7 creates “a presumption that new services are in the public
interest”).

% Extended Remarks of Hon. John R. Dingell on Amendments to H.R. 2755, 130 Cong. Rec.
E74 (Jan. 24, 1984) (discussing multi-year delays in the introduction of cellular service and cable
television service).

% |d. The Commission repeatedly has invoked Section 7 to promote “innovative polices and
licensing models that seek to increase communications capacity and efficiency of spectrum use,
and make spectrum available to new uses and users.” Promoting Efficient Use of Spectrum
Through Elimination of Barriers to the Development of Secondary Markets, 18 FCC Rcd 20604
(2003); see also 1998 Biennial Regulatory Review—Testing New Technology, Policy Statement,
14 FCC Rcd 6065 (1999); Petition for Declaratory Ruling that pulver.com’s Free World Dialup
is Neither Telecommunications Nor a Telecommunications Service, 19 FCC Rcd 3307, n.67
(2004); Revision of Part 15 of the Commission’s Rules Regarding Ultra-Wideband Transmission
Systems, 15 FCC Rcd 12086 (2000); Amendment of Parts 2 and 15 of the Commission’s Rules to
Permit Use of Radio Frequencies Above 40 GHz for New Radio Applications, 9 FCC Rcd 7078
(1995); Amendment of Parts 1 and 21 of the Commission’s Rules to Redesignate the 27.5 to 29.5
GHz Frequency Band and to Establish Rules and Policies for Local Multipoint Distribution
Service, 9 FCC Rcd 1394 (1994).
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M2Z’s Application is entitled to Section 7’s presumption that a grant is in the public
interest. As set forth in the Application, M2Z has proposed a new and innovative service, using
new technologies, in 20 MHz of underutilized and unpaired spectrum. Although they have had
months to prepare their applications, none of the Applicants has proposed a service that is more
than a shadow of that proposed by M2Z.

1. THE ALTERNATIVE PROPOSALS HAVE FAILED TO MEET THEIR BURDEN
OF PROOF UNDER SECTION 7 OF THE ACT.

The Alternative Proposals seek to oppose the M2Z Application because, at bottom, they
all seek the approval of some other lesser service that is not NBRS. Indeed, in their Alternative
Proposals, almost all of the Applicants argue explicitly against the grant of the M2Z
Application.” Therefore, under Section 7, the Applicants have the burden to demonstrate that
grant of the M2Z Application is inconsistent with the public interest. In this respect, the
Applicants have failed to meet such burden or to reach the high public interest bar established by
the M2Z Application.”® Unlike the Applicants, M2Z proposes specific and enforceable public

interest obligations that will govern its conduct as conditions of the requested license. As

> See NextWave Proposal at 7-8 (attacking M2Z’s interpretation of the Commission’s authority
under Section 309(j)(6)(E) of the Act to grant spectrum licenses without conducting an auction);
NetfreeUS Proposal at 4 (arguing that “[t]he question for the Commission . . . is not whether
M2Z can fulfill its business plan, but whether other alternatives can better serve the public
interest than the single-license, single-provider approach urged by M22Z”); Commnet Proposal at
Exhibit 7, p. 1 (attacking the M2Z Application as “defective and not acceptable for filing”);
McElroy Proposal at Exhibit 1, pp. 2-3 (arguing that the Commission has rejected M2Z’s
“extraordinary request that its application be both insulated from competing applications and
treated as a non-auctionable license application”); TowerStream Proposal at Exhibit A, p. 8
(arguing that “[i]t would be manifestly inconsistent with the public interest for the Commission
to grant M2Z’s application™).

%2 See, e.g., Comments of the National Association of State Utility Consumer Advocates, WT
Docket Nos. 07-16 & 07-30, at 10-12 (filed Mar. 19, 2007) (arguing that the Alternative
Proposals do not make as strong a public interest showing as M22).
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demonstrated below, the Alternative Proposals pale in comparison to the abundance of public
interest benefits that would result from the grant of the M2Z Application.

A. The Alternative Proposals Will Not Provide Free Broadband Service to the
Entire Nation.

M2Z proposes to offer free broadband Internet access to anyone who wants this service
within its nationwide footprint. Thus, grant of the M2Z Application will guarantee that everyone
in the country has access to broadband, regardless of income. With the exception of the McElroy
Proposal, which, as discussed below, is merely a speculative and non-substantive “copy-cat”
proposal attempting to duplicate most but not all of the M2Z Application, none of the Alternative
Proposals will provide a free service:

= Open Range. Open Range proposes to charge subscribers $34.95/month for
broadband access, with additional recurring charges for the lease of consumer
premises equipment (“CPE”).>* Thus, the Open Range Proposal would, at
best, result in a handful of people having an additional option for the purchase
of broadband Internet access services. Although Open Range reports that it
will offer free service to schools and certain health care providers, these
entities already qualify for free services under USF programs, so it is not
clear that any new services will be offered to the public at no charge.

= NextWave. The NextWave Proposal does not specify how much NextWave
will charge subscribers for its proposed service. Presumably, however,
NextWave’s proposed service would not be provided free of charge;
otherwise, NextWave would have stated as much in its proposal.

= Commnet. Commnet plans to charge subscribers $11.95/month for a 384 kbps
service, $26.95/month for its 576 kbps service, and $34.95/month for 1.158
Mbps service. It also will offer bulk rates to businesses and government

%3 See supra Section 1. A chart comparing the M2Z Application with the Alternative Proposals is
provided in Exhibit B hereto.

>* Open Range Proposal at 8. Open Range’s VolP service costs another $24.99, with a required
CPE lease that costs another $2/month.

> See 47 U.S.C. § 254(h)(1)(A) (providing universal service support for service to rural health
care providers); 47 U.S.C. § 254(h)(1)(B) (providing universal service support for service to
educational providers and libraries).
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subscribers with multiple units. Commnet plans to offer no free services.
Having failed to develop a business plan that will generate anything close to
the public interest benefits of M2Z’s proposal, Commnet makes the baseless
contention that there is no way to do s0.>” The fact that Commnet was unable
to develop such a plan to its own satisfaction has no bearing on the quality of
M2Z’s plan, which has managed to withstand the scrutiny of longtime experts
in regulation, engineering, and investment in the telecommunications
infrastructure and technology fields.® Commnet’s unsupported suggestion
that M2Z plans to engage in post-licensing re-negotiations with the
Commission post-licensing should be ignored.>® Commnet’s baseless sniping
serves only to demonstrate the feebleness of its proposal.

= NetfreeUS. NetfreeUS would establish itself as a spectrum clearinghouse
within the band.®® As a result, all of its guarantees about what services will be
available, when, and at what rates are dependent upon its identification and
management of spectrum lessees. It states that it will offer a free service
called Wireless Public Broadband (“WPB™) at no monthly fee,** but it only
plans to retain control over 50 wireless access points (“WAPs”).% NetfreeUS
estimates that one million WAPs will be needed to fully deploy the network.®®
With the network open to thousands of third parties who are yet to be
identified, it is unclear how or when free WPB service will become widely
available, which severely curtails the potential public interest impact of the
NetfreeUS Proposal.

= McElroy. Although McElroy proposes to provide its service free of charge, it
offers no specifics as to how or when such a service would be deployed to the

% See Commnet Proposal at Exhibit 2, pp. 1-2.
*" See id. at Exhibit 2, n.2.

%8 See M2Z Application at 6-8 (discussing the qualifications, investment successes, and technical
expertise of M2Z’s principals and investors).

% See Commnet Proposal at Exhibit 2, n.2.

%0 NetfreeUS proposes a secondary market licensing system that would allow them to be a
manager for new entrants on a “public commons” basis. NetfreeUS Proposal at 5-6 (citing 47
C.F.R. §1.9080). Within 60 days of receiving authorization, NetfreeUS would begin offering
spectrum to third-parties, who can hold no more than 50 wireless access points (“WAPs”). See
id. at 5. NetfreeUS would be subject to the same limitation, except that any area not covered by
a third-party could be administered by NetfreeUS in order to ensure compliance with milestone
conditions of the license. See id.

®1 See id. NetfreeUS proposes a minimum speed of 384 kbps downlink and 128 kbps uplink.
%2 See id.
% Seeid. at 5, n.13.
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entire nation or how McElroy will finance such a nationwide network.** As
discussed below, because McElroy also has made no firm commitments to
build out its network in any part of the country, let alone to all of the U.S., its
pledge to provide free service rings hollow.

= TowerStream. On the one hand TowerStream requests an exclusive
nationwide license in the 2155-2175 MHz, but in the same breath
TowerStream proposes to serve only the country’s top 200 Metropolitan
Statistical Areas (“MSAs”).®> Wherever TowerStream actually intends to
provide service, two things are clear: (1) it will not be truly nationwide
service; and (2) it will not be free service as “TowerStream does not propose
to offer “free’ service to the public.”®®

B. The Alternative Proposals Do Not Commit to Providing Nationwide Service
or to Adhere to Specific and Firm Buildout Obligations.

M2Z has committed to constructing its network and deploying service according to the
following milestones: M2Z’s network will be deployed to 33% of the U.S. population (i.e., 100
million people) within three years of licensing and commencement of service, 66% of U.S.
population (i.e., 200 million people) within five years of licensing and commencement of
service, and 95% of the U.S. population (i.e., 285 million people) within ten years of licensing
and commencement of service.®” M2Z has even proposed these expedited construction
milestones be included as conditions on its license, even though they far exceed the standard
“substantial service” requirement that applies to the vast majority of wireless licenses. ®® The
Alternative Proposals do not contain specific and comprehensive nationwide buildout

commitments similar to those to which M2Z has committed itself;

% See McElroy Proposal at Exhibit 1, p.9.
% See TowerStream Proposal at Exhibit A, pp. 1-2.
% TowerStream Proposal at Exhibit A, p. 2.

%7 These numbers were derived by multiplying each percentage by 300 million, which
approximates the current U.S. population. M2Z is committed to providing service to 33, 66, and
95 percent of whatever the total U.S. population actually is at the time of each construction
milestone.

%8 See M2Z Application at 23 & n.60.
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= Open Range. Open Range proposes to serve just 553 communities
nationwide, and anticipates that it will reach a total population of 6.2 million
people (approximately 3% of the U.S. population) during its fifth year of
providing service.®® The Open Range Proposal contains no specific
commitments to offer service to anyone by a particular point in time.

Perhaps more disturbing than Open Range’s lack of buildout requirements is
the manner in which Open Range has “cherry-picked” the communities it
plans to serve. A review of the communities Open Range proposes to serve,
listed in Annex A of the Open Range Proposal, reveals that a majority of the
areas that would be served are not actually “rural” as this term is defined by
the Commission for purposes of the wireless services.”® Indeed, many of the
cities identified are small towns or suburbs that are very close to urban areas,
ensuring that deployments to the smaller cities on the list also require
deployment to an urban area in the immediate vicinity.”" Open Range’s
method of selecting its service areas calls into question the true impact of its
proposal on rural communities. The Open Range Proposal will, at best, affect
only 10% of rural Americans and is severely limited in its coverage of
population and geography. This only underscores the need for the
Commission to move forward on M2Z’s NBRS proposal, which, by its very
license conditions, would bring free broadband to hundreds of millions of
Americans throughout the country within a specified timeframe.

= NextWave. NextWave does not specify any buildout requirements for its
proposed system. Instead, NextWave makes a general commitment to adhere
to the same terms, conditions, and technical requirements that the Commission
adopted for operations in the 3.65 GHz band.”® Under those rules, however,

% See Open Range Proposal at 12. Although Open Range mentions 553 communities in the text
of its proposal, Annex A of the proposal lists only 522 communities.

" The Commission defines “rural” areas as counties in which there is a population density of one
hundred people or less per square mile. Under the Commission’s standard, there are 60 million
people in such counties. See Facilitating the Provision of Spectrum-Based Services to Rural
Areas and Promoting Opportunities for Rural Telephone Companies To Provide Spectrum-
Based Services, 19 FCC Rcd. 19078 (2004) (*“on a going-forward basis, and unless otherwise
specified in the context of specific policies or regulations governing wireless communications
services, counties with a population density of 100 persons per square mile or less constitute
“rural areas” for purposes of our wireless spectrum policies”). M2Z has analyzed the
communities that Open Range proposes to serve, and has found that only 42% of these
communities are located in counties that meet the Commission’s definition of “rural.” See
Exhibit C attached hereto (analysis of population density of cities in Open Range Annex A).

™ See Open Range Proposal at Annex A. A few of the cities that will be covered in the BTAs
highlighted by Open Range include New York City, Chicago, Denver, and Cleveland.

"2 See NextWave Proposal at 3-4; see also Wireless Operations in the 3650-3700 MHz Band,
Report and Order and Memorandum Opinion and Order, 20 FCC Rcd 6502 (2005) (“3.65 GHz
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NextWave would not be subject to any buildout or performance requirements
whatsoever. When the Commission adopted service rules for the 3.65 GHz
band, it determined that buildout in the band “will be driven by market
demand” and therefore “there is no need to impose a performance or build-out
requirement.””® Thus, NextWave would be under no obligation to provide
service to any part of the country by a date certain.

Moreover, if the 3.65 GHz band rules were applied in the 2155-2175 MHz
band, as NextWave proposes, it is extremely unlikely that it would result in
the provision of a nationwide service. The Commission’s licensing scheme
for the 3.65 GHz band contemplates multiple licensees in a shared use band
operating on the same frequencies in the same geographic areas without
exclusive spectrum usage rights and interference protections.” However,
because there are no buildout requirements under the 3.65 GHz band rules, the
nominally “nationwide” licensees in reality are able to cherry-pick where they
will construct facilities and which communities they will serve. Clearly, such
a licensing scheme in the 2155-2175 MHz band would not engender the truly
nationwide service M2Z proposes to provide.

Commnet. Commnet proposes to construct sufficient cell sites to reach one
third of the U.S. population within three years of licensing, two-thirds within
seven years of licensing, and ninety percent within ten years of the issuance of
a license.” Commnet would be required to meet the first two milestones as
conditions of its license, while the third milestone is subject to a different
standard. If Commnet doesn’t meet the third milestone, a pro rata portion of
the licensed spectrum (presumably, that which covers the geographic area
where there has been no construction) would be disaggregated and recaptured
by the Commission.”® This proposal clearly demonstrates that Commnet has
no confidence in its ability to provide service to more than two-thirds of the
nation. This set of license “conditions” would potentially allow Commnet to
warehouse a nationwide license for ten years, during which time it has stated
that it will, with few exceptions, “concentrate its initial efforts in the nation’s

Order”). Wireless broadband services in the 3.65 GHz band are governed by Subpart Z of Part
90 of the Commission’s rules. See 47 C.F.R. Part 90, Subpart Z.

33,65 GHz Order 1 40.
4 See 3.65 GHz Order Y 35; see also 47 C.F.R. § 90.1307.

> Commnet Proposal at Exhibit 2, pp. 2-3. Commnet contends that its proposal is more realistic
than M2Z’s plan and even suggests that M2Z does not intend to buildout its network as specified
in the Application. See id. Commnet’s claims are baseless and should be disregarded as such.
The fact that Commnet has not been able to identify a business model that can provide free
nationwide broadband Internet access has no bearing on the viability of M2Z’s model.

"® See id. at Exhibit 5, p. 1.
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most densely populated areas.””” Once it has cherry-picked the areas that are
most profitable to serve, Commnet would be able to simply hand the
remaining spectrum back to the Commission, which would be left to identify a
licensee or licensees who want to build a business plan around serving a
variety of fragmented areas with no population density. Essentially, after
Commnet reaches two-thirds of American households, all bets are off, with no
penalties to Commnet. Commnet proffers a considerably slower, more
limited, and less enforceable deployment plan than what M2Z’s NBRS would
provide.

= NetfreeUS. NetfreeUS proposes to meet and enforce upon lessees the
“substantial service” buildout standard as a condition of license.” NetfreeUS
provides the following timeline for the provision of substantial service:
coverage of 50% of the nation’s Cellular Market Areas (“CMASs”) within four
years of license grant; coverage of 75% of the nation’s CMAs within six years
of license grant; coverage of 95% of the nation’s CMAs within ten years of
license grant.” Under Netfree’s safe harbors for meeting the substantial
service requirement, “coverage” can be demonstrated in a variety of ways,
including: reaching just 30% of the population of the CMA; providing service
to 75% of 30% of the rural areas within the CMA; providing a “specialized or
technologically sophisticated” service; or providing service to niche markets
or to areas outside the areas covered by other licensees. These standards will
provide for a significantly slower rollout of broadband services than would
M2Z’s NBRS. Two years after commencement of operations, M2Z will reach
33% of the U.S. population. Under the NetfreeUS Proposal, there is no
service guarantee by year two. At the five year mark, M2Z’s NBRS already
would provide service to 66% of the public. Under the NetfreeUS standard,
lessees would have just passed the four-year mark, and will have satisfied the
applicable standard even if only 15% of the U.S. population is served. Indeed,
a much smaller population could be served and still satisfy the vague,
subjective safe harbor standards.®

" 1d. at Exhibit 2, p. 2. Commnet proposes a safeguard under which it will deploy service to any
community with a population of 10,000 or less that has no other broadband access if it files a
petition signed by two hundred households or businesses. Id. at Exhibit 2, pp. 2-3; Exhibit 5, p.
1. This safeguard is not proposed as a license condition, rather, it would be a rule that the
Commission could enforce through its usual enforcement processes.

"8 Substantial service is defined as: “service which is sound, favorable, and substantially above a
level of mediocre service which might minimally warrant renewal.” 47 C.F.R. 88 27.14(a)-(b);
101.1011(a).

" See NetfreeUS Proposal at Exhibit 2, pp. 1-2.

8 |f the actions of Netfree’s affiliates provide any guidance regarding how NetfreeUS will
interpret these safe harbors, the Commission should be very concerned about Netfree’s
construction commitments. See SpeedUSNY.com, L.P., Local Multipoint Distribution Service,
WLT379, Section 101.1011(a) Report and Demonstration of “Substantial Service,” FCC File No.
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= McElroy. McElroy broadly commits to follow “a service deployment
schedule with specific population coverage benchmarks” but does not specify
what such schedule and benchmarks will be.2* McElroy also states that it will
begin “offering service within 24 months of a grant” of its proposal, but fails
to define the scope of such service.?? These noncommittal assertions from
McElroy do not meet the high water mark M2Z has established for NBRS.
There is no guarantee from McElroy that it will ever provide nationwide
service, and even if McElroy commenced some sort of service within 24
months of grant, the extent to which such service would be available in the
country is entirely uncertain and unclear.

= TowerStream. TowerStream proposes to provide coverage to at least 50% of
the population in its licensed service area within 5 years, and 75% of that
population within 10 years. In addition, TowerStream states that it will
provide “substantial service” to 90% of Rural Service Areas (“RSAs”) within
10 years.®® However, the TowerStream Proposal is internally inconsistent
regarding the areas TowerStream seeks to serve. As discussed above,
TowerStream requests a nationwide license, yet proposes to serve only the top
200 of the country’s 368 MSAs, leaving nearly half of the nation’s MSAs
unserved. Notwithstanding this shortfall, TowerStream also proposes to serve
90% of RSAs. So exactly where TowerStream would provide its spotty
service is entirely unclear. Indeed, apparently not even TowerStream knows.

0002939453 (filed Mar. 7, 2007). Speedus was granted a conditional renewal of its license for a
ten-year term through February 1, 2016, provided that it could make a showing of substantial
service by March 27, 2006. Speedus filed a substantial service showing on March 7, 2007. In its
substantial service showing, Speedus identifies four primary service offerings that were provided
during its license term: 1) a subscription television service, which was available to 52% of the
market from 1996-1998; 2) transmission of Bloomberg Information Programming to financial
institutions from 1996-2000; 3) a high-speed broadband Internet access trial from 1996-2003; 4)
a testing program involving XO Communications, Inc., commencing in 2004. The report does
not specify what services were offered using this spectrum from 2004 to the present. Speedus
contends that it has met the substantial service safe harbor for service to niche markets and
populations outside of areas served by other licensees, because no other LMDS licensee was
offering any service in the same area during the license period. This substantial service showing
remains pending.

81 McElroy Proposal at Exhibit 1, pp. 9-10.
82 See id. at Exhibit 1, p. 9.
8 See TowerStream Proposal at Exhibit A, p. 4.
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C. The Alternative Proposals Will Not Enhance Universal Service.

Universal service does not currently encompass broadband services. There is, however, a
movement afoot in Congress to change that.?* Nevertheless, M2Z has stated that it will not
accept monies from the USF and also has agreed to contribute to USF, to the extent that such
requirements apply to its services,® all of which will result in a net benefit to the USF program
and, more importantly, to consumers.®® The grant of the M2Z Application allows the realization
of universal service goals for broadband without increasing universal service funding
requirements. In contrast, the Alternative Proposals do not commit concurrently to contribute to
USF and to not accept USF funding:

= Open Range. Open Range has not offered any commitment to pay into USF
and has not declined to accept USF funds. Moreover, although Open Range
suggests that its offering will “relieve pressure” on the USF, it does not
explain how it will do so, nor does it attempt to quantify the benefits to the

USF.

= NextWave. NextWave makes no commitments whatsoever concerning USF.
Under its proposal to operate in the 2155-2175 MHz band with “the same

8 See, e.g., Universal Service for the 21st Century Act, S.711, 110th Cong. 1st Sess. (2007);
USA Act, S.101, 110th Cong. 1st Sess. (2007); Serving Everyone with Reliable, Vital Internet,
Communications, and Education Act of 2007, H.R.42, 110th Cong. 1st Sess. (2007) (each
proposing to expand the universal service program to encompass broadband).

8 gee Application at 32-33, n. 101 (“M2Z anticipates that its Premium Services (for which there
will be a consumer charge) would be subject to universal service contributions to the extent
specified by the Commission in appropriate rulemaking proceedings . . . M2Z will work with the
Commission to ensure that its service meets the relevant requirements . . .”). In a recent
declaratory ruling, the Commission determined that wireless broadband Internet access services
are information services, and that such services are not CMRS as that term is defined in the Act
and implemented in the Commission’s rules. See Appropriate Regulatory Treatment for
Broadband Access to the Internet Over Wireless Networks, Declaratory Ruling, WT Docket No.
07-53, FCC No. 07-30 (rel. March 23, 2007) ("Declaratory Ruling™). Based on M2Z’s review of
the item, it appears that NBRS would not be categorized as CMRS. M2Z remains committed to
complying with USF obligations to the extent required by the Commission’s rules and
regulations as presently formulated or adapted for various services it would provide under its
NBRS license.

8 see M2Z Application at 29-30.
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terms, conditions and technical requirements that the Commission adopted for
the 3.65 GHz band,”®" however, NextWave would be able to choose to be
regulated as a common carrier or non-common carrier depending on the type
of service it opts to provide.®® As a result, NextWave seeks to circumvent any
and all USF obligations it might have by cherry-picking classifications of its
services.®® NextWave does not demonstrate that it can meet the changing
regulatory landscape applicable to these services.

Commnet. Commnet proposes to contribute to USF according to the
heretofore unspecified requirements for BRS licensees. Commnet does not
volunteer not to accept monies from the USF.

NetfreeUS. Although NetfreeUS applauds the effects of M2Z’s proposal on
the USF and suggests its proposal will have a similar impact, its plan does not
specify how it will implement its goals given the subleasing arrangement it
contemplates for buildout and operation of its service.*

McElroy. Although McElroy mentions in passing that it will not rely on
“taxpayer dollars or disbursements from the Universal Service Fund” to
construct its network,®® it does not elaborate and makes no concurrent
commitment to contribute to USF to the extent required by the Act and the
Commissions’ rules. Here again, McElroy has provided the most generic of
assurances based on M2Z’s model, but without providing any substance.

TowerStream. TowerStream has not declined to accept USF funds for the
construction and operation of its network.

The Applicants Will Not Offer a Family-Friendly Service.

M2Z proposes to include a free filtering feature with its service that will protect minors

from indecent, obscene, and pornographic content on the Internet, a private sector solution that is

8 NextWave Proposal at 3-4.

8 See 3.65 GHz Order 1 36 (“Licensees in the 3650 MHz band may provide services on a
common carrier or non-common carrier basis and will have flexibility to designate their
regulatory status based on any services they choose to provide.”)

8 See id. 1 37 (“For instance, if a wireless licensee provides Commercial Mobile Radio Services
(CMRS), which makes the licensee a common carrier, other obligations attach as a result of that
decision under Title Il of the Communications Act or the Commission's rules (e.g., universal
service, CALEA).”).

% NetfreeUS Proposal at 4.
%1 McElroy Proposal at Exhibit 1, p. 1.
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sorely needed. This content filtering will be “always on” and tamper-resistant as an essential
element of M2Z’s service.* Filtering functions would apply enterprise class filtering to the free

component of the NBRS to restrict unauthorized access to websites purveying pornographic,

93
l.

obscene, or indecent material.”™ Open Range, NextWave, NetfreeUS, and TowerStream offer no

94
l.

such filtering proposal.”™ Although Commnet and McElroy purport to employ some sort of

filtering to protect minors, their nonspecific proposals are not comparable to the family-friendly
service M2Z will offer:

=  Commnet. Commnet merely states that it will comply with any “current or future
federal requirements for the protection of minors.”®® It is no surprise that
Commnet does not intend to offer a family-friendly service, given that its
affiliates have a history of profiting from the traffic and sale of indecent,
pornographic content.” Commnet’s proffer of compliance with federal laws is,

%2 See M2Z Application at 24 & Appendix 3.

% See id. Adults who wish to access otherwise lawful material that is restricted by NBRS may
do so by enrolling in one of M2Z’s Premium Service offerings. See id.

% NetfreeUS explicitly states that it will not filter such content. See NetfreeUS Proposal at 6.
TowerStream states that it “will comply with all requirements for the protection of minors from
access to indecent and obscene materials, and will offer its users options for filtering and
blocking pornographic sites.” TowerStream Proposal at Exhibit A, p. 3. Compliance with such
federal laws is to be expected from a Commission licensee, however, and since pornography
blocking software is already widely available, TowerStream brings nothing new to the table by
offering such “options” to its users.

% Commnet Proposal at Exhibit 2, p. 3.

% gee Offshore Dial-a-Porn Coming Under Siege: Profits Transformed Guyana Phone System,
But Regulators, Carriers Want to End High Fees, CLEVELAND PLAIN DEALER (April 4, 1999)
(describing how ATNI and GT&T financed a significant portion of upgrades to Guyana’s
telecommunications infrastructure through revenues from phone services that feature adult
entertainment, also known as “audiotexting”). Audiotexting generated significant revenues for
GT&T because of call termination fees, which were once as high as 85 cents per minute. See
Guyana Telephone & Telegraph Co., Ltd. v. Melbourne Int'l Communications Ltd., 329 F.3d
1241 (2003). GT&T apparently only stopped routing the traffic when it ceased to be profitable.
See Atlantic Tele-Network, Inc., Securities and Exchange Commission Form 10-K, Annual
Report for the fiscal year ended December 31, 1998 at 2; Atlantic Tele-Network, Inc., Securities
and Exchange Commission Form 10-K, Annual Report for the fiscal year ended December 31,
2001 at 2 (GT&T’s audiotext traffic steadily declined over a five year period from a high of
122,476 minutes in 1996 to just 3,689 minutes per year in 2001). The profitability of
audiotexting was dealt a final blow in January 2002, when the FCC reduced the settlement rate to
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presumably, not a benefit but the minimum one can expect from any Commission
licensee.

= McElroy. McElroy commits “to outfit its system with advanced network filtering
technology for purposes of blocking access to indecent or obscene material.”®’
Without further details from McEIroy, however, it is impossible to determine
whether such filtering will be comparable to M2Z’s family-friendly service. For
instance, McEIlroy does not explain how it plans to accomplish filtering on its
network, whether all users will be denied access to indecent and obscene material,
and what measures it will take to prevent users from tampering with or hacking its
filters.

E. The Alternative Proposals Do Not Make Comparable Commitments to
Serving Public Safety Entities.

M2Z pledges to provide all public safety entities nationwide with access to its free
interoperable network.” As part of this commitment, M2Z will serve any federal, state, or
municipal public safety organization with the ability to connect an unlimited number of devices
to its network. Once fully constructed, M2Z’s network will guarantee public safety entities a
single interoperable data platform usable across the United States. The Alternative Proposals do
not approach this level of commitment to the public safety entities:

= Open Range. Open Range offers a vague assurance that, in the event of an
emergency, public safety communications will be “prioritized” on its
system.® Open Range does not elaborate how such priority will be
accomplished.

= NextWave. NextWave makes no commitment whatsoever to provide a free,
nationwide, and interoperable network for the benefit of public safety entities.
Indeed, given that NextWave’s proposal envisions a non-exclusive licensing

regime using contention-based protocols in the 2155-2175 MHz band with no
interference protections,'® NextWave’s proposed service would be ill suited

just 23 cents per minute. Atlantic Tele-Network, Inc., Securities and Exchange Commission
Form 10-K, Annual Report for the fiscal year ended December 31, 2001 at 2.

%" McElroy Proposal at 10.

% See M2Z Application at 24-26.

% See Open Range Proposal at 5.

100 5ee NextWave Proposal at 3-4; see also 3.65 GHz Order { 35.

-29-



for public safety use. Because anyone could use such a network at any time,
there would be no way to prioritize public safety access or to ensure the
protection of priority communications from interference.

Commnet. Commnet states that it will work with the public safety community
to develop dual-mode voice and data handsets. When and if such CPE is
developed, Comment would offer basic broadband to public safety at no
charge. As compared to M2Z’s offer to provide, as a condition of its license,
free access for all public safety entities for an unlimited number of devices as
soon as its network is deployed, Commnet’s “commitment” rings hollow. The
low level of commitment to public safety is no surprise given that Commnet
has been less than aggressive in its efforts to comply with the Commission’s
E-911 mandates. Notably, Commnet twice has sought, and twice has been
denied, waiver of the wireless E-911 requirements.*®* There is nothing per se
wrong with seeking waiver of a Commission rule or policy, but when the
waiver concerns something as fundamental, and indeed as critical to national
security, as wireless E-911, Commnet’s level of commitment to providing
services to first responders has to be open to question.

NetfreeUS. Though NetfreeUS provides a long description of the
communications problems faced by public safety entities, Netfree’s proposed
solution does little to solve them. NetfreeUS proposes to provide public
safety officials with an override code that will enable them to clear traffic in
emergencies.'® NetfreeUS analogizes its proposal to the Emergency Alert
System and states that the override code would enable “public safety officials
to communicate with the public and each other over the Internet before,
during, and after natural disasters.” % It also states that where it offers WPB
service, it will make such service available to governmental or public safety
entities.™® As with the other commitments NetfreeUS makes, they are
comparatively limited in scale and scope given the significantly slower rollout
proposed by NetfreeUS and the fact that most of the network needs to be
constructed and deployed by unidentified third parties. M2Z’s proposal will
offer public safety entities full-time free access to an interoperable network
for an unlimited number of devices. With NetfreeUS establishing itself as
little more than a spectrum referee, it simply cannot commit itself to the kind
of public safety offering that M2Z would provide.

101 5ee Revisions of the Commission's Rules To Ensure Compatibility with Enhanced 911
Emergency Calling Systems, 20 FCC Rcd 7709 (2005); Revisions of the Commission's Rules To
Ensure Compatibility with Enhanced 911 Emergency Calling Systems, 2007 WL 445335 (Feb. 9,

102 5ee NetfreeUS Proposal at 17-18.

1%4d. at 6.

104 5ee jd. at 6 and Exhibit 2, p. 4.
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=  McElroy. Although McElroy “commits to serve any federal, state, county, or
municipal safety organization wishing to use its service, without regard to the
number of devices utilizing the network,”'% this commitment from McElroy
does not withstand scrutiny. As discussed above, McEIroy makes no
commitment to ever construct a nationwide network, and the extent to which
its network will ever be built out is entirely unclear and uncertain. As
compared to M2Z’s firm commitment to build an interoperable public safety
network across the country within ten years of license grant, McEIlroy’s
attempt at mimicry falls well short of that pledge.

= TowerStream. TowerStream states without elaboration that it will provide
“priority access” to public safety entities “operating with open standard
equipment” during emergencies at no charge.'®® However, given that
TowerStream does not commit to building a nationwide network, such
“priority access” is meaningless.

F. The Alternative Proposals Do Not Offer Comparable Spectrum Usage Fees.

As explained in the M2Z Application, in addition to providing broadband free of
recurring charges, M2Z also will offer a subscription-based service with such premium features
as faster data rates and access to additional content and/or applications (the “Premium
Service”).**” M2Z has voluntarily committed to pay an annual spectrum usage fee to the U.S.
Treasury in the amount of five percent of the gross revenues derived from the Premium Service,
and has proposed that this commitment be included among the terms and conditions of its

license.'® The Alternative Proposals make no such commitment:*®

195 See McElroy Proposal at Exhibit 1, p. 10.
198 TowerStream Proposal at Exhibit A, p. 3.
197 M2z Application at 26.

108 Id

199 Several of the Applicants instead urge the Commission to award the license at auction. See
McElroy Proposal at Exhibit 1, p. 3; TowerStream Proposal at Exhibit A, p. 2; Commnet
Proposal at Exhibit 7. However, as discussed below, the public interest is not best served by
award of a NBRS license at auction. See infra Section IV. See also, Simon Wilkie, PhD.,
“Auctions Are Not a Panacea: Theory And Evidence Of Anti-Competitive and Rentseeking
Behavior in FCC Rulemakings and Auction Designs,” WT Docket Nos. 07-16 & 07-30 (filed
Mar. 26, 2007). Moreover, any commitment from the Applicants to pay for the value of the
spectrum at auction is meaningless unless the Applicants participate in and win such an auction.
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= Open Range. Open Range, by contrast, has identified no spectrum usage fees
or other means by which the Commission can meet its statutory obligation to
recover a portion of the value of this spectrum for the public.*

= NextWave. NextWave also does not offer to pay spectrum usage fees.
Moreover, under NextWave’s non-exclusive licensing scheme for the 2155-
2175 MHz band, the Commission would not be able to satisfy its statutory
obligation to recover a portion of the value of the spectrum for the public
because there would never be any need to conduct an auction.**!

= Commnet. Commnet proposes to pay a regulatory fee of $50 million when the
grant of its license renewal becomes an unreviewable final order.*** All of
Commnet’s services are feeable and would, presumably, generate revenue for
Commnet within a few years after a license issues (assuming that Commnet
constructs under the schedule in its Proposal). The U.S. Treasury, on the
other hand, would not see any of these proceeds for at least ten years, and that
Is assuming that Commnet is still operating and then only if Commnet’s
license is renewed. Commnet’s regulatory fee proposal does not constitute an
adequate means by which the Commission can recover a portion of the value
of this spectrum for the public, making its proposal inconsistent with statutory
requirements.

= NetfreeUS. NetfreeUS has stated that it will pay the U.S. Treasury a fee of
5% of the gross revenues that it receives from its WPB service.™™ As with so
many other aspects of its proposal, the impact of this proposed usage fee is
substantially reduced by the fact that NetfreeUS is presently only committing
itself to these payments, not the thousands of as-yet-unidentified parties that
would be providing services under the proposed spectrum leasing model.
Moreover, according to the NetfreeUS business plan, WPB revenues will be

119 Open Range apparently is willing to pay “the regulatory fee established by the FCC” for its
service offering. Regulatory fees are mandatory, not voluntary, so it is unclear why Open Range
mentions this payment. In any event, the payments are de minimis. For example, the current
annual regulatory fee for CMRS providers is $0.20 per subscriber per year. Assessment and
Collection of Regulatory Fees for Fiscal Year 2006, 21 FCC Rcd 8092 (2006).

111 See NextWave Proposal at 7 (“the basic construct of NextWave’s application would avoid
mutual exclusivity with all other applicants seeking authority to operate under the same terms
and conditions set forth in the NextWave application”). Thus, the Commission would have no
need to conduct competitive bidding for the spectrum if the NextWave Proposal were
implemented because there would be no mutual exclusivity among applicants. See 47 U.S.C.
309(j)(i) (acceptance of mutually exclusive applications is a condition precedent to competitive
bidding).

112 Commnet Proposal at Exhibit 5, p. 2.
113 NetfreeUS Proposal at 6 & 23.
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generated only through advertising.™* M2Z’s spectrum usage payments are
connected not to the advertising that will support its free service, but to the
revenue that will be generated by its premium offerings. Because it relies
solely on possible advertising revenues, the NetfreeUS proposal does not
include a comparable spectrum usage commitment.

McElroy. McElroy flatly states that, unlike M2Z, it will not pay a spectrum
usage fee of five percent of the gross revenues generated by the provision of
its premium service.**> While, as explained below, McElroy attempts feebly
to mimic M2Z’s proposal, it departs company with M2Z where it really
counts—providing ongoing payments for use of the spectrum it seeks.

TowerStream. The TowerStream Proposal confirms that TowerStream will
not pay either a licensing fee or a renewal fee.**°

G. The Alternative Proposals Will Not Promote New Entry.

M2Z will be a new entrant in the broadband market, not an incumbent provider of

wireline or wireless broadband services. With the exception of Open Range, all of the

Applicants hold wireless licensees. As M2Z has observed, such incumbents have no incentive to

compete with their existing broadband offerings.**” Accordingly, any Alternative Proposals that

do not promote entry by a new provider of wireless broadband service should be rejected:

NextWave. As NextWave readily acknowledges, its spectrum portfolio
includes: (1) 20 MHz or more of spectrum covering 136.4 million persons;
(2) 10 MHz of spectrum covering an additional 96 million persons; and (3) 30
MHz or more of spectrum covering a number of markets, including licenses
covering 11.9 million persons in New York.'*®

Commnet. Commnet’s Proposal fails to satisfy the threshold obligation of an
NBRS applicant to promote new entry into the wireless or broadband markets.
Commnet is an entrenched incumbent which controls numerous FCC licenses

114 NetfreeUS also will charge its lessees certain “nominal” fees for transaction costs. Id.
proposal at 23. It is unclear whether these fees would be counted among total revenues for
purposes of calculating spectrum usage payments.

115 see McElroy Proposal at Exhibit 1, p. 3.
116 see TowerStream Proposal at Exhibit A, p. 2.
117 see Forbearance Petition at 25-30.

118 5ee NextWave Proposal at n.5.
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and is affiliated with other FCC-licensed entities. Commnet controls nine
other wireless companies which, together, provide service in markets in 12
different states.’*® Commnet’s parent company, Atlantic Tele-Network, Inc.
(“ATNI), owns other communications businesses, including Choice
Communications, LLC, a provider of subscription television and
telecommunications services in the U.S.,**® Sovernet, a provider of wireline
services in Vermont,*** and Guyana Telephone and Telegraph abroad.*?
Moreover, by its very nature, Commnet’s business is dependent upon its
relationships with the nation’s wireless incumbent carriers. Commnet’s entire
business revolves around its roaming agreements with these carriers.*?

= NetfreeUS. Although NetfreeUS itself has no licenses, its parent company,
one of its principals, and an investor all have ownership interests in entities
that hold FCC licenses. Accordingly, NetfreeUS does not promote new entry
into the wireless and broadband markets as would M2Z. NetfreeUS is a
wholly-owned subsidiary of Speedus Corp.,*?* which, through its wholly-
owned subsidiary SpeedUSNY.com, L.P., holds a Local Multipoint
Distribution Service (“LMDS”) license.’*® NetfreeUS’s Chairman and CEO

119 gee FCC Form 602 of Commnet Wireless, LLC (filed Feb. 27, 2007). These include
Commnet Four Corners, LLC, Commnet Illinois, LLC, Commnet of Arizona, LLC, Commnet of
Delaware, LLC, Commnet of Florida, LLC, Elbert County Wireless, LLC, Excomm, LLC, Gila
County Wireless, LLC, and Mocelco, LLC. Commnet serves markets in Arizona, Colorado,
Ilinois, Missouri, New Mexico, and seven other states. See ATNI 2006 Annual Report at 3.

120 5ee Atlantic Tele-Network, Inc., Securities and Exchange Commission Form 10-K, Annual
Report for the fiscal year ended December 31, 2006 at 2 (“ATNI 2006 Annual Report”).

121 gee id.
122 gee id.

123 According past statements of its parent company, Commnet operates in “a very unusual niche
market: a rural wireless network focused solely on providing service to other carriers.” ATNI
2005 Annual Report, Letter to Shareholders at 4, available at:
http://www.atni.com/2005_report.html. Such carriers have demonstrated an increasing
willingness to make longer term commitments, and Commnet has “taken advantage of this
environment by entering into long-term, preferred roaming agreements with several major
wireless carriers, including Cingular, Verizon and T-Mobile.” Id. at 3.

124 See NetfreeUS Proposal at Exhibit 1, FCC Form 602 of NetfreeUS, LLC.

125 Speedus secured this license in 1991 and it was renewed in 1996 for a new ten year term that
expired on February 1, 2006. A conditional renewal was granted for a ten-year term through
February 1, 2016, provided that it could make a showing of substantial service by March 27,
2007. The substantial service notification was filed recently and remains pending. See
SpeedUSNY.com, L.P., Local Multipoint Distribution Service, WLT379, Section 101.1011(a)
Report and Demonstration of “Substantial Service,” FCC File No. 0002939453 (filed Mar. 7,
2007).
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holds an attributable interest in VisionStar, Incorporated, a satellite
communications company.*?® XO Communications, Inc., which has a indirect
interest in NetfreeUS, and also wholly owns Nextlink Wireless, Inc., a
wireless services provider,'?” Telecommunications of Nevada, LLC, a
wireline service provider,*?® and XO Communications Services, another
wireline service provider.'?

= McElroy. During McElroy’s 80-year history in wireless communications, it
has built and operated cellular telephone systems. Currently, McElroy holds
700 MHz licenses in various markets and was the first applicant in the country
to file for cellular unserved areas in the Los Angeles, Phoenix, Boston,
Minneapolis, and Las Cruces markets.**

= TowerStream. According to the TowerStream Proposals, TowerStream is a
leading fixed wireless service provider that delivers high-speed Internet access
to businesses in markets such as New York City, Los Angeles, Chicago, San
Francisco, Seattle, and Boston. ™"

H. The Alternative Proposals Will Not Stimulate the Economy or Result in
Comparable Consumer Welfare Benefits.

In contrast to the Alternative Proposals, four of which, amazingly, devote no attention to
the purported economic benefits of their proposals, the record contains substantial evidence of
th